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Submission on Public transport Management Bill

1 Submission on behalf of FAST
This submission on the Public Transport Management Bill (the PTMB or the Bill) is on behalf of the Forum for Auckland Sustainable Transport, or FAST. FAST is a non governmental organisation (NGO) comprised of a number of other Auckland transport NGOs and individuals that are working together to improve transport outcomes in the Auckland region.  

FAST is committed to a more sustainable transport future for the Auckland region.  This is dependent on an improved and enhanced public transport (PT) system that provides Aucklanders with real choice, rather than forcing them into cars, because of a lack of an integrated, efficient and effective PT system.  
FAST welcomes the Bill given there are significant wide ranging concerns with the current system that require urgent attention.  The existing regulatory arrangements are anti-competitive, undermine public efforts for an integrated and effective PT system, pose unnecessary costs on the public purse in ways that cannot be anticipated and that further undermine the delivery of efficient and effective PT.
FAST would appreciate the opportunity to present its submission to the Select Committee.
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3
Introduction and Background

This submission builds on FAST’s submission to the Ministry of Transport (MoT) review of the Transport Services Licensing Act 1989 (TSLA) on public transport and the role of commercial services, set out in MoT’s June 2006 consultation document.  

The TSLA provides the legislative framework for the provision of passenger transport services that has been in place since 1991.  The 2006 consultation document presented four options:

1 No change to the status quo of a commercial/contract mix

2 Limited controls on commercial services

3 Regional councils, and in Auckland, the Auckland Regional Transport Authority or ARTA able to place and enforce controls on commercial services

4 Regional councils, and ARTA able to choose the procurement that best fits the specific requirement at the time, between contracting, commercial services or commercial services with controls.

All regional councils, with only one exception, and ARTA, all Auckland local Councils and two operators, stated their preference for option 4, as did FAST.

FAST considers that Option 4 is the best option for public transport procurement in New Zealand.  FAST has seen nothing in the Bill’s Explanatory Note, including the Regulatory impact statement, that would justify FAST’s reconsidering Option 4.  FAST is very disappointed Option 4 has not been given legislative effect through the Bill.  FAST indicates the reasons for its concerns, and asks the Select Committee to reconsider and pass legislation implementing Option 4.    

4
NZ PT lags well behind international best practice

Integrated, efficient and effective PT systems in New Zealand’s key urban areas are a necessary component of urban services and infrastructure and critical to New Zealand’s future economic performance.  PT helps build more compact cities as well as deliver enough people to vibrant commercial areas without the need to provide parking for thousands of cars. 
Auckland is New Zealand’s largest city and has proclaimed itself as the “First City of the Pacific.”  ARTA’s stated goal is to create a world-class PT system. However some brief comparisons highlights how far Auckland lags behind other cities in the Pacific and beyond in terms of effective PT systems.

For example, the share of total trips made by PT in Auckland fails to meet that of so-called world cities. In Seoul, Korea PT accounts for 54% of all trips in a city with 1.2 million central city workers who need only 5 parking spaces for every 100 employees. London’s PT share is 30%, and central city workers need only 12 parking spaces per 100 employees.

PT in Sydney has 14% share of total trips, while Perth, Melbourne, and Brisbane reach only 7%, 8%, and 9% share of total trips made by PT respectively. These cities have 32 to 63 car parks per 100 employees in their central business districts. Data suggests that there is a strong relationship between available parking, land use intensity, and PT patronage.   Not only does an increase in the number of car parks provided in the CBD result in a decline in public transport patronage, a similar relationship exists when comparing PT patronage and intensity of development, as measured by population and employment density.

It is interesting to note a recent initiative in Melbourne.  Authorities were faced with increasing PT patronage because of rising oil prices, but lacked the rolling stock to be able to cater for peak demand. An innovative solution was quickly found: namely to allow PT trips begun before 7.00am to be free.
Among North American cities, PT accounts for 128.5 annual trips for each Vancouver resident, 90.5 annual trips for each Calgary resident, and 83.4 annual trips for each Portland resident. Even Seattle’s system carries 53.9 annual trips for each resident, even though the city has very little rail service (its major light rail line is under construction).

In Auckland, PT accounts for only 42.6 annual trips for each resident, even falling behind cities like Denver with 43.5 annual transport trips per resident and Austin with 45.7 annual trips for each of its residents in a bus only system. These are not even the traditional PT strongholds of Chicago, New York, or Toronto (and certainly not those of Europe). 
Auckland sits at the bottom of this list among the major Australasian cities with PT accounting for only a 7% share of total trips. Auckland’s parking availability at 66 per 100 CBD employees is higher than other major Australasian cities, and it is even high among North American cities (Portland, Seattle, and Vancouver have in the range of 39-50 car parks per 100 CBD employees). In addition, Auckland has around 7% of households – or over 30,500 households – without access to a private car.  Yet the ARC and ARTA both acknowledge that the areas best served by PT are the wealthier suburbs, and that poorer suburbs are the worst served by PT.  
The high cost of Auckland’s public transport to users and the lack of integration among transport modes and operators are key factors leading to low patronage, but other factors are at work. There is a great deal of service duplication between bus and train services, and little coordination of services, despite ARTA’s best efforts to engender a more co-operative environment. PT fares in Auckland are much more expensive than in comparable cities; we pay more and receive less. Adding to the challenge is infrastructure that is only now beginning to be slowly upgraded after decades of neglect, a factor that substantially increases the cost to operate the rail system. Likewise, bus routes are operated based on certainty of revenue rather than regional travel needs.

The risk for New Zealand and Auckland is that poor PT systems will continue to be a drag on economic performance, will not future proof the economy against further oil price hikes, and will also compromise our efforts to respond to climate change.  

5
FAST welcomes the limited changes the Bill makes
FAST supports the positive though limited changes that the Bill will make for the management of public transport, including on the regulation of commercial services in New Zealand.  
These positive changes include:

· Enabling regional councils and ARTA to ensure that all services on a given route are provided jointly as commercial or jointly as contracted services (bundling)

· Enabling regional councils and ARTA to improve service planning on the basis of improved data (i.e. commercial operators being required to provide patronage and fare box data for the services they operate)

· Enabling regional councils and ARTA to set service standards for specific routes, including service frequencies, timing, capacity, vehicle quality, and requiring operators to participate in integrated ticketing etc

6
The Bill’s limitations undermine a strategic approach to PT

FAST is concerned that should the Bill be passed in its current form, the Bill’s limitations will undermine the achievement of an integrated, efficient and effective public transport system in New Zealand’s key urban centres, and particularly in Auckland.  

There are three key areas of concern for FAST.  These are as follows:

1 Public transport operators, in seeking to maximise their returns, may undermine the achievement of the Regional Public Transport Plan (the RPTP).   
Operators may do this by: 
*
Operating commercial services that are not specified as part of the PT network in the regional public transport plan. Such services could compete with the desired network design, for example, if a commercial bus route is operated parallel to a train service.  ARTA might have limited ability to restrict these types of services, given clauses 28-37, which enable a person or company to register a private public transport service with its own operating specifications and fare schedules (Cl 28 (1) (d) and (e).  Under Clause 32 (1) an operator can vary their operating specifications and fare schedules.
*
Choosing to set their own fares lower (Cl 28 (1) (e) so as to undermine the roll-out and penetration of any integrated ticketing approaches.
*
Choosing to withdraw a service with a maximum of 90 days notice if this is specified in a RPTP  (Clause 12) or 21 days notice if it is not (Clause 9 (5).  It would be very difficult to arrange alternative services within even a 90 day period, given standard requirements for developing and deciding tenders, let alone interested parties being able to acquire the appropriate rolling stock.
*
Continuing to use anti-competitive behaviours to advance their financial interests at the expense of improved PT system outcomes – ie efficient transport for Aucklanders. They can register commercial services for the advantages these give them in the tendering process, and negotiate hard on potential contracts, in the knowledge that regional councils and ARTA are unable to access patronage data that would help to ensure fair, competitive tendering processes.

*
Using the flexibility provided by commercial services to undermine the effective implementation of multi-route bundles into one contract. 

The wording in the legislation suggests that the RPTP can require a bundling of all services on a given route.  However it is less clear about bundling of services across routes. If ARTA wants to implement contracts covering multiple routes, ARTA may have to negotiate or contract over.  This would be similar to the current arrangements – with ARTA being over a barrel. 

Limitations around bundling services across multiple routes effectively enables operators to register individually attractive routes separately as commercial services.  Some of these routes may be profitable, but for some their lack of profitability would be offset by the ability to gain advantage through the tendering process for related services.  This has the potential to increase the need for taxpayer and ratepayer funding to PT, reduce value for money, and retain potential for competitive advantage for public tenders.
*
Making much of their ability and willingness to be innovative, but in practice requiring public support to pilot different PT approaches.

*
Questioning whether regional councils and ARTA are following the Bill’s purpose, included in  Part 1 Clause  3 (2) and obtaining “best value for money” and “having regard to the desirability of encouraging fair competition and a competitive and efficient market for public transport operators”.  They are more likely to gloss over Part 1 Clause 3 (1) that states that the Bill’s purpose “is to contribute to the aim of achieving an integrated, safe, responsive, and sustainable land transport system”.  The focus thus becomes the rights of private operators rather than the rights of users of the system and those responsible for the policy framework.
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Regional Councils and ARTA are disadvantaged by a range of factors including:

*
Unwieldy, costly and time consuming implementation mechanisms for public authorities, especially compared with the speed with which private operators may change their operations (21 to 90 days). 
For example, any service changes require an adjustment of the RPTP.  This involves a consultation process requiring staff time and resources that may take three to six months, followed by an implementation process with lead times of often nine months to a year or more. 

These timelines may be inappropriate for a regional council responding to changes in PT demand.  This is particularly so currently, given increasing and volatile oil prices. In contrast, commercial services may be altered after 21 days of notice to ARTA and without public consultation (unless ARTA specifies up to 90 days in its RPTP).
What is good for the goose should be good for the gander!!  Both regional councils, ARTA and PT operators should be treated the same way – and should consider PT users.
*
Inefficient, costly enforcement mechanisms. Regional Councils and ARTA’s ability to enforce compliance to controls is limited and ultimately requires ARTA to apply to the District Court or to deregister. This “all or nothing” approach to enforcement requires costly, and time consuming action.  

There should be efficient mechanisms that support enforcement, before problems become such that an authority must seriously consider applying to deregister. This could include financial penalties, including penalties for repeat or continued offending, so as to nip problems in the bud.  

*
Information that regional councils and ARTA are able to require for planning purposes, is not to be available to support competitive tendering processes, or even negotiations with private transport operators. The limited use of such data undermines their ability to ensure an efficient, cost effective approach to PT procurement.  The lack of this information reduces contestability in a tendered environment and value for money.

3   The public and PT users are not necessarily to be kept informed and involved to the level they should be, and the system will still not necessarily result in the best outcomes for them.  For example:

*
Clause 13 (2) on material adverse effect on operations would effectively allow any existing operator to declare any part or all of their services as having received a material adverse effect on their operations from any proposed controls.  The current public transport system has had a very adverse effect on the Auckland region’s urban development and mobility.  ARTA must have the authority to make changes to the public transport network and should be encouraged to negotiate the terms with existing operators to ensure an outcome that meets the needs of passengers and the region.
*   
Clause 14 (a) (v) requires regional councils and ARTA to take into account the views of  public transport operators, but not the views of PT users, the public generally, or the transport disadvantaged (the latter group’s needs are to be considered).  
*   

Clause 16 defines requirements for the currency of a RPTP plan. FAST
suggests that there also needs to be a concurrency requirement among all central, regional transport and district plans. At present, various plans by Transit, local territorial authorities, and ARTA can come into conflict in significant ways. 
*
Clause 17 (b) is on the availability of RPTP documents.  This can be available in either printed or electronic form “during its usual business hours”!! FAST suggests that the RPTP be made available in printed

form at all public libraries in the region and in an online format available for download from a conspicuous location on ARTA’s home page.  This approach should also apply to Clauses 19 to 24 and especially 23 (1) (b).  

*  
 If a regional council or ARTA fails to comply with Clause 23 (3) to consult on a proposal to incorporate material into a RPTP, it does not invalidate the changes made. 
7
The likely results for Auckland from this limited review

The above factors will cumulatively undermine the ability of regional councils and ARTA to deliver an integrated efficient, cost effective public transport system.  At the same time however, they are likely to be judged against the legislation’s intent, rather than the difficulties the legislation imposes on them.  
The government has acknowledged that Auckland needs an improved public transport system to support its economic development and transport efficiency. 

If the Bill is passed into legislation in its current form the following significant implementation issues will occur in Auckland:

· ARTA will be unable to respond efficiently and in a timely manner to the changing public transport needs of Aucklanders, given the long lead times required.

· While Auckland may have bundling of services on specific routes, ARTA will be unable to provide Auckland with an integrated system involving multi-route bundles, that actually support people to get to where they want to go.   

· ARTA will be negotiating in the dark with public transport operators, given the lack of relevant patronage and/or revenue information to support the tendering of formerly commercial services.

· Taxpayers and ratepayers will continue to oversubsidise the bottom lines of those public transport operators who choose to undermine an integrated PT system and offer services that do not provide efficient linkages to the different PT modes.  

· Public transport operators will maximise their flexibility at the expense of the Auckland travelling public given ineffective enforcement mechanisms. Public transport operators will continue to collect fares from passengers even when the service has failed to meet reasonable expectations. In short, passengers will continue to pay for unacceptable service, and operators will have no financial reason to improve service. They will judge finely how far they can deviate from agreed service quality and performance standards without ARTA applying to the District Council for deregistering. 
· Aucklanders will continue to question whether PT is in fact working, and helping to achieve “an integrated, safe, responsive, and sustainable land transport system”; those with a choice are likely to see PT as the option of last resort. 
7
Recommendations:  Take a strategic approach to PT

FAST recommends that Select Committee and Parliament take a strategic approach to the provision of PT.  Specifically, FAST recommends that: 

1 The Bill’s purpose should stand alone, and include explicit reference to supporting NZ communities to meet their transport needs through the integrated, efficient and effective provision of public transport; a second subclause could then include the current Clause 3 (1), about contributing “to the aim of achieving an integrated, safe, responsive, and sustainable land transport system”.  
Any reference to obtaining “best value for money” and “having regard to the desirability of encouraging fair competition and a competitive and efficient market for public transport operators” should be part of a separate section that enables regional councils and ARTA to choose the procurement system most appropriate to their region – see 2 below.  
2 The Bill should enable regional councils and ARTA to choose the PT procurement system most appropriate to their region; this would enable ARTA to choose Option 4 (Regional councils, and ARTA able to choose the procurement that best fits the specific requirement at the time, between contracting, commercial services or commercial services with controls).  

Management objectives should include obtaining “best value for money”; developing innovative solutions to PT demand and needs; avoiding anti-competitive behaviour by PT operators, and being transparent, fair and accountable in their dealings with PT operators. The focus should not be a market for PT operators but on an international best practice PT system that works for Aucklanders.  Clause 13 (2) on material adverse effect on operations would effectively allow any existing operator to declare any part or all of their services as having received a material adverse effect on their operations from any proposed controls.  It should be altered so that regional councils and ARTA have the authority to make changes to the PT network and are encouraged to negotiate terms with existing operators to ensure outcomes that meets the needs of passengers and the region.
3 Should regional councils and ARTA decide to continue with commercially registered services such services should be consistent with the objectives and policies of the RPTP, and comply with 4 below.  It is also critical that Clause 12 (2) (d) ensure regional councils and ARTA have more direct control over scheduling to ensure that services are integrated, that the vehicle meets specified interchange points at specific times to facilitate passenger transfers between buses and trains. The ability to establish service frequencies alone does not suggest that ARTA would have control over actual operating schedules, and only the control over actual operating schedules can ensure that transfers between routes are easy, timely, and effective for passengers.  In addition, a period of at least 180 days notice should be given by PT operators if they wish to deregister a commercial service.  

4 Where regional councils and ARTA roll out integrated ticketing require PT operators to be actively involved in and support the integrated ticketing system, unless regional councils and ARTA determine for public stated reasons that are reviewable by a Transport Review Authority that this is not mandatory.

5 The Bill should explicitly enable regional councils and ARTA to determine and effectively implement multi-route bundles into one contract. The Bill suggests the RPTP can require a bundling of all services on a given route but is less clear about bundling of services across routes. 
6 The Bill should explicitly enable regional councils and ARTA to access patronage and or revenue information provided for planning purposes to support tendering of what were previously commercial services.  Otherwise it will be impossible for them to obtain “best value for money” as required by the Bill – or to know if they are even close to this.

7 The Bill should explicitly enable regional councils and ARTA to implement service changes according to the same timeframes that apply to PT operators.  In a world of increasing change, and rising oil prices, it is critical that regional councils and ARTA are able to move quickly to meet changing needs.  They should however be required to provide notice of the changes in the public notices of newspapers and on relevant buses, trains and ferries; to provide their reasons for the changes; and to report on the number of changes, and their impacts, in their annual reports.  Their decisions should be reviewable by a Transport Review Authority, so as to ensure transparency and accountability.  

8 As an intermediate step between the initial notice of noncompliance and court action, ARTA should be able to issue an instant fine commensurate with the failure of the transport operator’s violation, a dispute over which could then proceed to court. 
The administrative fine should be based on an appropriate value for damages or potential damages to include considerations of:

• The cost of reliance on a service by passengers who are not served when service is late or not provided,

• A punitive fine for the failure to honour integrated fare media,

• Actual or potential endangerment to passengers due to unsafe operation or maintenance of equipment,

• Reimbursement of fares to passengers for service not delivered, and

• Other circumstances, as appropriate.
Fines over $3,000 (adjusted annually in line with the Consumers Price Index) should be reviewable, by the Transport Review Authority. Continuing or repeat offences would be subject to further fines.  

Alternatively, ARTA should be able to require the PT operator to provide a free service on the affected routes for a specified period of time.  

ARTA should be required to seek a solution in court only after repeated failure to perform and/or failure by operators to pay instant fines. If the court finds for ARTA, and there continues to be a failure to comply, ARTA should have authority to seek court injunction to temporarily suspend or permanently terminate, without notice, an operator’s authority to provide service on that specific route or, where multiple routes are affected, on any or all routes within the region.
9 Clause 9 (2) would enable a regional council to develop a RPTP that included a public consultation process but, at its sole discretion, refuse to implement that plan. This effectively eliminates the purpose of plan development and public consultation. If a regional council is to be allowed discretion in RPTP implementation this should only be under specific circumstances which are to explicitly reported upon in their annual report.  In addition, the definition of “commercial sensitivity” at Clause 12.6 should be broadened so as to avoid regional councils and ARTA not effectively reporting, for example, on passenger and productivity statistics on a public basis with sufficient detail to provide meaningful evaluation. 

10 The Bill should include requirements for regional councils and ARTA to take the views of PT users, the public and transport disadvantaged into account, and to ensure they are able to be well informed about what is happening with PT in their region.  This could be done through changing Clause 14 (a) to require regional councils and ARTA to take into account the views of  PT users, the public generally, or the transport disadvantaged, and Clause 17 (b) on the availability of RPTP documents, and changes to Clauses 19 to 24 and especially 23 (1) (b).  The RPTP should be made available in printed form at all public libraries in the region and in an online format available for download from a conspicuous location on ARTA’s home page.  
11 Clause 16 defines requirements for the currency of a RPTP plan. FAST suggests that there also needs to be a concurrency requirement among all central, regional transport and district plans. At present, various plans by Transit, local territorial authorities, and ARTA can come into conflict in significant ways. A concurrency requirement among plans would encourage Central Government entities, regional councils, and local territorial authorities to be more proactive in bringing consistency to and resolving the conflicts between their various plans. This practice can avoid wasteful duplication and even contradictory planning efforts by various government bodies.
12 If a regional council or ARTA fails to comply with Clause 23 (3) to consult on a   proposal to incorporate material into a RPTP, it does not invalidate the changes made. Failure to comply with this clause should include a requirement that the plan be updated promptly or that such material incorporated by reference be made public within a reasonable time period.
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